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In this article, the authors explain that most recent caselaw dem-
onstrates that exhaustion of plan remedies remains a powerful 
argument for insurers/administrators and a necessary require-
ment for insureds/providers. They add that the futility exception 
provides one method of excusing the exhaustion requirement, but 
that plaintiffs must prove futility by a clear and positive showing.

At its core, health plan litigation involves review of a health plan’s 
benefits determinations to assess whether those determinations 

are consistent with the terms of the health plan itself. However, reach-
ing the point where this assessment can be made in court, may be 
difficult as health plan beneficiaries must comply with several require-
ments prior to filing suit, including, satisfaction of health plan admin-
istrative remedies. The health plan administrative remedies provide 
plan beneficiaries with a mandatory requirement to challenge benefits 
decisions outside of litigation. If a beneficiary tries filing suit without 
satisfying with the plan’s remedies, their lawsuit may be dismissed. 
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This process is referred to as “exhaustion of administrative remedies” 
and can result in early dismissals of health plan lawsuits. Courts across 
jurisdictions though have found exceptions to the exhaustion require-
ment, including that exhaustion of remedies would be “futile.” This 
exception can provide beneficiaries with a work around in the event 
administrative remedies were not complied with, making it essential 
for beneficiaries, health plans, and their counsel to understand the 
procedures.

EXHAUSTION OF ADMINISTRATIVE REMEDIES

ERISA requires health benefit plans to establish and maintain rea-
sonable claims procedures, including procedures pertaining to appeals 
of adverse benefit determinations.1 “A claimant who is denied ben-
efits under an ERISA plan must exhaust all administrative remedies 
afforded by the plan before instituting litigation for recovery of bene-
fits.”2 Exhaustion of remedies under ERISA is a court-imposed require-
ment that is intended to “minimiz[e] the number of frivolous ERISA 
suits, promot[e] the consistent treatment of benefit claims, provid[e] a 
nonadversarial dispute resolution process, and decreas[e] the time and 
cost of claims settlement.”3 Under certain circumstances, a court may 
deem the exhaustion of remedies requirement excused, after which 
courts may evaluate whether the plan beneficiary was entitled to ben-
efits.4 The most common administrative remedy provided by health 
plans is an appeal remedy. That is, health plans typically require plan 
participants to submit one or more appeals of benefits determinations 
prior to filing litigation. Courts have established various exceptions 
to the exhaustion of plan remedies requirements over the years. One 
such exception accepted in most jurisdictions is the “futility” exception.

THE FUTILITY EXCEPTION

The futility exception may excuse a plan beneficiary from “pursu[ing] 
an administrative review that is demonstrably doomed to fail.”5 To 
establish the futility argument, the plan beneficiary must establish by 
a “clear and positive” showing that complying with their plan’s man-
datory remedies would be futile prior to commencing litigation.6 This 
clear and positive showing requires more than “bare allegations of 
futility,” as the insured is requesting the court to waive the require-
ments of the underlying benefits plan.7 Courts have analyzed the futil-
ity exception throughout the years, finding that various circumstances 
may rise to the level of permitting waiver of a benefits plan’s admin-
istrative requirements.
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HOW HAVE COURTS APPLIED THE FUTILITY 
EXCEPTION?

The futility exception is applied across a majority of jurisdictions. 
Understanding the circumstances under which courts have and have 
not permitted the exception in recent years is instructive when con-
sidering whether plan beneficiaries may pursue their claims in court 
despite failing to comply with plan administrative requirements.

Gordon Surgical Group, P.C., et al. v. Empire HealthChoice HMO, 
Inc., et al.8 demonstrates that bare allegations of futility in appeal-
ing denied claims are not sufficient to excuse noncompliance with 
the exhaustion requirement. The case involved a suit filed by out-
of-network surgical providers against the health plan administrators 
of numerous patients’ health plans for alleged improper denials 
and underpayments for hundreds of claims in violation of ERISA.9 
The plan administrators moved to dismiss, arguing, in relevant part, 
that the surgical providers had failed to exhaust the administrative 
remedies provided for under the plan by failing to complete each 
level of appeal required by each health plan.10 As to the hundreds 
of claims at issue, the plaintiffs provided evidence to rebut the 
motion to dismiss indicating appeals of certain claims and general 
follow-up discussions after these appeals.11 The plaintiffs argued, 
without providing evidence, that they had initially appealed all of 
the claims at issue and followed up with correspondence that went 
nowhere.12 The plaintiffs raised the futility defense on this basis.13 
The court found these general allegations insufficient to support a 
futility defense, particularly as the plaintiffs had not provided evi-
dence supporting any initial appeal or follow-up correspondence 
for hundreds of the claims at issue.14 The court rejected the futility 
defense on this basis and granted dismissal.15

The Martinez v. Prudential Insurance Company of America16 case 
demonstrates the importance some courts place on hostility from 
the health plan to the provider or insured in demonstrating futility. 
Martinez involved a complaint filed by a plan beneficiary against 
their insurer for wrongful denial of long-term disability benefits under 
ERISA.17 The insurer moved for summary judgment arguing, in rel-
evant part, that the beneficiary had failed to exhaust the plan’s admin-
istrative remedies by failing to appeal the plan’s claim denials.18 The 
beneficiary countered that appealing the claims determinations would 
be futile as evidenced by written correspondence from the beneficiary 
claiming the administrative record was insufficient to file an appeal.19 
The court rejected this argument finding that, even if this correspon-
dence did demonstrate futility (which the court did not necessarily 
find), the beneficiary sent this correspondence well after the deadline 
to appeal under the plan had expired.20 The court also considered 
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that, in the insurer’s correspondence with the beneficiary, there was a 
complete lack of any hostility or bias demonstrated toward the benefi-
ciary.21 The court found this particularly persuasive and granted sum-
mary judgment on these bases.22

In Ligotti v. United Healthcare Services, Inc., et al.,23 the Southern 
District of Florida considered whether a history of claim denials by 
the defendant-insurer/administrator for the same type of service at 
issue may support the futility argument and waive exhaustion of 
administrative remedies. The case involved a physician and their 
private practice, which filed suit against the claims administrator 
for claims submitted by numerous patients on the basis that the 
claims were wrongfully denied.24 The defendant moved for sum-
mary judgment arguing, in relevant part, that the plaintiff and/or 
their patients had failed to exhaust administrative remedies by fail-
ing to complete the plans’ appeals processes.25 The plaintiffs relied, 
in part, on the futility argument, by raising for the court the fact 
that the defendant had denied all prior appeals on other claims it 
had submitted for the same services.26 The court was unpersuaded, 
explaining that the defendant had not conceded these appeal deni-
als were wrongful and the plaintiffs had failed to satisfy their bur-
den to establish futility by a clear and positive showing.27 The court 
ultimately granted summary judgment.28

In Wilson v. UnitedHealthcare Insurance Company,29 the Fourth 
Circuit Court of Appeals considered one of the more common argu-
ments for futility – the insurer/administrator’s failure to provide plan 
documents upon request. The case pertained to the defendant-health 
plan administrator’s denial of the plaintiff-insured’s claim for residen-
tial treatment for the insured’s son on the basis of medical necessity.30 
The insured filed suit for wrongful denial of benefits.31 The administra-
tor moved for dismissal for failure to exhaust administrative remedies, 
which was granted.32 On appeal, the plaintiff argued that, prior to fil-
ing suit, its counsel had submitted a HIPAA authorization form to the 
plaintiff’s insurer and requested relevant plan documents to allow them 
to appeal.33 The plan administrator did not respond to these inquiries 
and later claimed it did not respond because the HIPAA authorization 
form was not correctly completed.34 On this basis, the insured argued 
that exhausting administrative remedies was futile.35 The Fourth Circuit 
Court of Appeals agreed, find that, even if the HIPAA authorization 
form was correct, the correspondence between the plaintiff’s counsel 
and the administrator was sufficient to put the administrator on notice 
of the plaintiff’s intent to appeal and the administrator, consistent 
with their fiduciary obligations, should have notified the plaintiff of 
the errors with the authorization form.36 Accordingly, the court found 
exhaustion to be futile and reversed the lower court’s order granting 
dismissal.37
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In Hendricks v. Aetna Life Insurance Company,38 insureds of the 
defendant-health plan field a class action lawsuit for denial of benefits 
for coverage of lumber artificial disc replacement surgery as investiga-
tional or experimental.39 The insureds moved to certify the class and 
the insurer opposed on several grounds, including that the insureds 
had not satisfied their respective health plan’s administrative remedies 
by failing to appeal each claim and, therefore, the plaintiffs claims are 
not typical for class certification purposes.40 In considering this argu-
ment, the court reviewed the plaintiffs’ evidence of voluminous cor-
respondence with the insurer, requesting reconsideration of its claim 
denials for this specific service, in which the insurer repeatedly relied 
on the same external guidance and supported its determination on 
the same basis.41 The court reasoned that, because the insurer was 
repeatedly relying on its interpretation of the same external policy 
and reaching the same conclusion, appeals by the plaintiffs would 
have been futile.42 The court found the plaintiffs were excused from 
exhausting plan remedies and found the plaintiffs had established 
typicality for class certification purposes.43

CONCLUSION

The most recent caselaw demonstrates that exhaustion of plan rem-
edies remains a powerful argument for insurers/administrators and a 
necessary requirement for insureds/providers. The futility argument 
provides one method of excusing the exhaustion requirement, but 
plaintiffs must prove futility by a clear and positive showing. Caselaw 
demonstrates that plaintiffs may be able to make such a showing if 
the health plan or administrator ignored requests for plan information, 
particularly when an anticipated appeal is mentioner, and if there is 
a strong history of the insurer denying the same claims on the same 
basis in reliance on an external policy. In other circumstances, the futil-
ity argument may not be available and exhaustion is likely required.
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