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In the course of seeking reimbursement for services rendered to patients,
healthcare providers often face challenges to their claims from their patients’
insurers. If the insurers’ appeal processes do not resolve the disputes, providers
may choose to bring suit in state or federal courts. Providers may find
themselves at a disadvantage from the outset, however, because insurer
defendants frequently leverage the very industry-standard forms that
providers use to submit their claims in the first place as a potential defense. In a
bid to create federal jurisdiction over a provider’s state law causes of action,
insurers sometimes point to information that a provider has submitted on
industry-standard health insurance claim forms indicating that the provider
received an assignment of their patient’s claims. The issue has been addressed
in several court decisions, which are explored in this article.
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Several steps are involved in the health insurance claim reimbursement
process. The process begins when the patient requests services from a health
provider. The provider routinely obtains the patient’s health insurance
information and, often, requests that the patient sign an assignment of benefits
(AOB) form, permitting the provider to seek reimbursement directly from the
patient’s health insurer and assigning the patient’s right to sue for plan benefits
to the provider. Upon receiving care, the patient or their provider will submit
claims for reimbursement to the patient’s insurer, often on a pre-approved
form, such as the CMS-1500 Health Insurance Claim Form (HCFA). @ Once
the insurer receives the submitted claims, the insurer will consider and render
a decision regarding the requested reimbursement by applying the terms of
the patient’s health plan to the services received.

Many health plans are governed by the Employee Retirement Income Security
Act of 1974 (ERISA) which provides a framework regarding necessary plan
provisions and requirements for members to recover benefits under the plan.
ERISA is a federal law and supersedes state laws applicable to health plans.
Among the requirements imposed by ERISA are those governing who may
enforce the provisions of an ERISA health plan.

Standing to Enforce ERISA Rights

ERISA authorizes civil actions to recover benefits due under a health plan to be
brought by plan participants and beneficiaries. @ Healthcare providers are
generally not authorized under ERISA to sue on their own behalf, even if they
are entitled to direct payment from the plan administrator, because the
provider is not itself a plan participant or beneficiary. @ For a provider to
sue under ERISA 29 U.SC. § 1132, it must do so through an assignment or as a
representative of a plan beneficiary. @ When a medical provider pursues
the claims of a patient via an AOB, the provider stands in the shoes of the
patient, with the ability to raise the same claims and being subject to the same
defenses as the patient. @

Courts have recognized a narrow exception to the ERISA standing
requirements when a healthcare provider is assigned the beneficiaries’ claim



via an AOB in exchange for healthcare. @ If the court determines that the
Summary Plan Document (SPD) provisions allow for such assignment,
healthcare providers are granted standing to bring claims under section 502(a)
(1)(B) for a recovery of benefits as the patient’s assignee. @ ERISA § 502(a)(1)
(B) provides that a participant or beneficiary may bring a civil action “to
recover benefits due to him under the terms of his plan, to enforce his rights
under the terms of the plan, or to clarify his rights to future benefits under the

terms of the plan’ @

However, providers asserting an action to recover benefits as an assignee must
also establish that the ERISA beneficiary “assigned his right [to reimbursement]
in accordance with the terms of the ERISA plan’ @ In determining whether
an ERISA plan’s anti-assignment renders such assignment unenforceable,
courts will look to the plan provisions and “where plan language
unambiguously prohibits assignment, an attempted assignment will be
ineffectual, @ and the healthcare provider purporting to be an assignee
will lack statutory standing to sue for benefits.

The other consideration that courts will evaluate to determine standing is
whether the assignee exhausted all administrative remedies required by plan
participants under the SPD. While “ERISA itself does not require a participant
or beneficiary to exhaust administrative remedies in order to bring an action
under § 502 of ERISA, @ as a general rule for a claimant to assert Article 111
standing under ERISA, they “must exhaust available administrative remedies
before bringing a claim in federal court” @ However, even if the plan
expressly requires exhaustion of administrative remedies, 29 CFR.§
2560.503-1(1) provides that where a plan fails “to establish or follow claims
procedures consistent with the requirements of this section,” claimants are
“deemed to have exhausted [their] administrative remedies.” @ Providers
need to evaluate all provisions of the SPD prior to attempting to assert Article
Il standing as an assignee under ERISA § 502(a)(1)(B).

Without standing to enforce the terms of a patient’s health plan, providers
must find alternative causes of action to seek reimbursement for their claims.



These causes of action typically are based in common law. Frequently used
causes of action include unjust enrichment, breach of implied contract, and,
when representations by the insurer have been made to the provider,
promissory estoppel, or negligent misrepresentation. When providers
raise these alternative causes of action, insurers typically argue the action
really falls under ERISA and the provider is simply trying to circumvent federal
law and, in particular, avoid removal to federal court or dismissal via ERISA
preemption.

Removal to Federal Court

In ERISA litigation, defendants routinely seek removal of plaintiffs’ state court
complaints to federal court. Civil actions that arise under the U.S. Constitution,
treaties, or laws of the U.S. are removable pursuant to federal question
jurisdiction. @ The well-pleaded allegations of the complaint are examined
to determine if federal question jurisdiction exists. @ However, when a
federal statute, such as ERISA, completely preempts alternative, state law
causes of action, the well-pleaded complaint rule does not apply and the
complaint is viewed as stating causes of action under federal law, making
removal to federal court proper. @

ERISA Section 502(a)(1)(B) permits an ERISA plan beneficiary “to recover
benefits due to him under the terms of his plan, to enforce his rights under the
terms of the plan, or to clarify his rights to future benefits under the terms of
the plan’” In Aetna Health Inc. v. Davila, the USS. Supreme Court set
forth the well-recognized test to determine whether a plaintiff’s purported
state law causes of action are preempted by ERISA. Under the Davila
test, a plaintiff’s claims are preempted by ERISA: (1) if the plaintiff would have
standing to bring their claims under 502(a)(1)(B) and (2) there is no other
independent legal duty raised by the plaintiff’s complaint. @ While both
prongs of the Davila test are frequently contested, the first prong puts
providers in the difficult position of having to deny they would have standing
to bring their claims under ERISA when their denial is arguably contradicted by
a box they may have checked on the HCFA forms they previously submitted.



HCFA Item Number 27

A HCFA is the provider’s means of telling an insurer they are entitled to
payment for the treatment of one of the insurer’'s members. It can be seen as
the document that links the provider to the insurer. Because the HCFA is
generally the best evidence establishing that the provider sought
reimbursement from the insurer, the HCFA is frequently attached to, or at least
referenced in, complaints for reimbursement filed in court. @ This
potentially presents a problem for plaintiff-providers when a defendant-insurer
seeks removal to federal court or dismissal pursuant to ERISA preemption,
because the HCFA includes a possible representation that the provider may
have obtained an assignment of benefits from the patient sufficient to give rise
to standing to bring their claims under ERISA. The relevant box is Item Number
27 of the HCFA form. ‘

HCFA Item Number 27 simply states “ACCEPT ASSIGNMENT?” The
provider is only given the option of selecting “YES” or “NO. @ The National
Uniform Claim Committee’s Reference Instruction Manual for the HCFA-1500
claim form explains Item Number 27 as follows: “[t]he accept assignment
indicates that the provider agrees to accept assignment under the terms of the
payer’s program.” @ No further detail is provided in the manual as to what
it means for a provider to “accept” an assignment “under the terms of the
payer’s program,” or whether a provider must actually have obtained a signed
assignment of benefits from their patient in order to validly check the box.
Some courts, however, have taken the view that if a provider answers “yes” to
Item Number 27, they have represented to the payor that they admit that the
patient has executed an assignment of benefits in favor of the provider and
that the provider is thus an assignee of the patient’s health plan
reimbursement rights. As an assignee, the provider would have standing to
bring suit against the insurer under ERISA. @ The first prong of the Davila
test would therefore be satisfied, and if the second prong is also satisfied
(which is beyond the scope of this article), the insurer may establish that
federal jurisdiction exists over the action. @



Item Number 13 of the HCFA form should also be noted. Item Number 13 states:
“INSURED'S OR AUTHORIZED PERSON'S SIGNATURE I authorize payment of
medical benefits to the undersigned physician or supplier for services
described below. @ If a patient or another authorized person signs Item
Number 13, the insurer is told that payment under the health plan is to be
directed to the provider. Given the “broad consensus” in the federal circuit
courts that the assignment of the right to payment conveys the right to sue for
plan benefits, @ courts may view a signed Item Number 13 as an indication
the provider has an AOB and would have standing to bring suit under ERISA.
Several courts in the Fifth and Eleventh Circuits have interpreted plaintiff-
providers “yes” responses to Item Number 27 as it relates to ERISA standing
and the Davila test and have generally ruled in favor of insurers.

How Courts Have Viewed the HCFA Item
Number 27 Standing Issue

In Apex Toxicology, LLCv. United Healthcare Ins. Co., @ the U.S. District
Court for the Southern District of Florida heard a classic ERISA standing
scenario involving HCFA Item Number 27. The case involved a plaintiff-
toxicology laboratory provider that provided services to several patients who
were members of health plans issued by the defendant-insurer. The
provider submitted numerous claims to the insurer for reimbursement, and
the insurer denied the claims. @ The provider filed suit against the insurer
in state court, raising several common law and state statutory causes of action.
The insurer successfully removed the action to federal court on the
basis of ERISA preemption. @ The provider sought to remand the matter
back to state court, arguing the provider’s claims arose under state law—not
ERISA—and the insurer simultaneously filed a motion to dismiss on the bases

of complete and defensive preemption. The court applied the Davila
test and determined, in relevant part, that the provider had standing to bring a
claim under ERISA. @ The court reached its conclusion despite the fact
that the provider’s complaint included no allegations regarding submitted
claim forms or any reference to the patients’ health plans. @ The court
found persuasive the insurer’s argument that the provider did, in fact, submit



HCFA forms to the insurer, in which the provider selected “yes” to Item
Number 27 and payment was authorized to the provider via Item Number 13.
The insurer introduced exemplar HCFA claim forms submitted by the

provider in support of its argument. The Southern District of Florida
denied the provider’s motion to remand and granted the insurer’s motion to

dismiss.

Similarly, in Bailey v. Blue Cross & Blue Shield of Tex., Inc., the US. District
Court in the Southern District of Texas handled another ERISA standing claim
that turned on the Item Number 27 argument. The plaintiff in Bailey was a
surgical provider who sought reimbursement from several defendant-insurers
for services provided to the insurers members. The provider alleged the
insurers underpaid for several of the submitted claims and filed suit in state
court, raising state statutory and common law causes of action. The case
bounced back and forth from state to federal court until the federal court was
faced with the provider’s second motion to remand the case to state court.
Applying the Davila test, the court found the insurers’ argument
persuasive that the HCFA claim forms submitted by the provider with Item
Number 27 marked “yes” sufficiently indicated the provider would have
standing to sue under ERISA even though the AOBs themselves were not

submitted to the court.

The US. District Court for the Middle District of Louisiana has also weighed in
on the issue and ruled in favor of the insurer in Sadeghi v. Aetna Life Ins. Co.
The case involved out-of-network plastic surgeons who provided
services to several members of the defendant-insurer. The providers
sought reimbursement and alleged the insurer underpaid various submitted
claims. As in the previous cases discussed, the providers filed suit, raising
common law causes of action. @ The provider sought summary judgment
on the basis of ERISA preemption. @ The court applied the Davila test and
considered the arguments of both sides regarding the first prong. @ The
providers argued, in relevant part, that although it had received AOBs from the
members at issue, the providers had no intention of relying on those AOBs in
the present lawsuit. The insurers countered that the providers had held



themselves out as assignees throughout the entire claims process prior to filing
suit and only sought to disregard the AOBs at the present time to avoid ERISA
preemption. The court agreed with the insurer’s argument and found
particularly persuasive the fact that the providers had marked “yes” on Item
Numbers 13 and 27 on the HCFA forms they submitted to the insurers, thus
holding themselves out as assignees with standing to sue under ERISA.

Conclusion

While only a handful of courts have addressed the issue, most of which are
located in the Fifth and Eleventh districts, those courts overwhelmingly favor
the typical insurer position on the import of checking Item Number 27 on the
HCFA-1500 claim reimbursement form. Providers, insurers, and their counsel
should be aware of how courts have dealt with this scenario before they arrive
in court to argue the ERISA standing issue.
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