
Reuters Legal News

Thomson Reuters is a commercial publisher of content that is general and educational in nature, may not reflect all recent legal 
developments and may not apply to the specific facts and circumstances of individual transactions and cases. Users should consult 
with qualified legal counsel before acting on any information published by Thomson Reuters online or in print. Thomson Reuters, its 
affiliates and their editorial staff are not a law firm, do not represent or advise clients in any matter and are not bound by the professional 
responsibilities and duties of a legal practitioner. Nothing in this publication should be construed as legal advice or creating an attorney-
client relationship. The views expressed in this publication by any contributor are not necessarily those of the publisher.

Be mindful of boilerplate language in insurance policies
By Michael L. Zigelman, Esq., and Eric Stern, Esq., Kaufman Dolowich, and Chris Weiss, Esq., Coaction 
Specialty Insurance Group

MARCH 14, 2024

It is well understood that insurance practitioners must be cognizant 
of the impact and interplay of every word, term and condition 
of insurance policies. It is also important to account for the fact 
that, while courts will typically not go out of their way to find 
policy ambiguities where none exist, even the most common and 
boilerplate form language may be brought into issue in insurance 
coverage litigation.

Recently, the Insurance Services Office, Inc. (ISO) standard policy 
form language — “ALL OTHER TERMS AND CONDITIONS OF 
THE POLICY REMAIN UNCHANGED” — which is contained (or 
language substantially similar to it) at the bottom of most, if not all, 
ISO-based policy endorsements, has been the subject of litigation 
as to the “ambiguousness” of that language. This article will explore 
the history of this standard form language and the current issues 
surrounding it in litigation.

In Kinsale Ins. Co. v. Flyin’ Diesel Performance & Offroad, LLC, (W.D. 
Tex. Mar. 31, 2023), the Federal District court sitting in the Western 
District of Texas ruled on a coverage dispute arising out of a fatal 
auto accident at an amateur drag racing event. The declaratory 
judgment coverage lawsuit involves the insured event organizer 
and its insurer, and arises out of a disclaimer of coverage issued as 
a result of the applicability of certain exclusionary endorsements 
contained in the subject policy.

The fundamental dispute between the insurer and insured — a 
race organizer — was whether a conflict existed due to several 
exclusionary endorsements (i.e. — an “auto accident exclusion” 
endorsement and a “competition exclusion” endorsement), which 
would have precluded coverage for the accident, and the “event 
coverage” endorsement, which specifically provided coverage for the 
subject event.

According to the District Court’s decision, the main policy form — 
absent the “event coverage” endorsement — would have provided 
coverage for the event. The insured argued — and the District Court 
agreed — that an “ambiguity is created by conflicts between the 
policy’s endorsements.”

Specifically, “the language in each of the endorsements that states 
‘ALL OTHER TERMS AND CONDITIONS OF THE POLICY REMAIN 
UNCHANGED’ creates a conflict between the endorsement that 
provides for coverage for the [event] and the endorsements that 
purport to eliminate coverage for [the event].”

As the District Court held, “The simultaneously created 
endorsements make the policy ambiguous by creating uncertainty 
as to the scope of coverage provided by the [event endorsement] in 
light of exclusionary endorsements. With each endorsement stating 
that all other terms and conditions of the policy remain unchanged, 
it is unclear that each of them or any of them apply to the [event 
endorsement].”
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While the District Court referenced the boilerplate language in 
support of its holding, it is notable that the Court’s holding was 
also based on a perceived direct conflict between the wording 
in the event endorsement that specifically afforded coverage for 
the event and the wording in the exclusionary endorsements that 
removed coverage for the same event. In reaching its decision, the 
District Court also explained that the insured “procured a one-
day insurance policy to specifically cover [the] event.” Due to the 
ambiguity found by the District Court, the Court ruled in favor of the 
insured and found a duty to defend exists. This case is now pending 
before the 5th U.S. Circuit Court of Appeals on appeal.

The District Court’s concern regarding the form language 
‘ALL OTHER TERMS AND CONDITIONS OF THE POLICY REMAIN 
UNCHANGED’ is surprising since that language can be found 
throughout the majority of standard ISO form policy endorsements. 
It is further remarkable since this language has been before 
hundreds of courts for nearly a century without findings of 
ambiguity. To that end, the first case we could locate where such 
language was discussed by the court was in Am. All. Ins. Co. v. Brady 
Transfer & Storage Co., an 8th U.S. Circuit Court of Appeals case 
from 1939, wherein the court held that the inclusion of the “all other 
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terms and conditions of the policy remain unchanged” language 
to the subject endorsement in question was unambiguous and 
consistent with the other terms and conditions contained in the 
policy.

While different courts use different 
standards, as a general rule in construing 

the language of an insurance policy, 
courts determine its purpose and effect 
and the apparent intent of the parties  

by reading the policy as whole.

Moreover since this language was first litigated and deemed 
unambiguous in 1939, it has continued to be used throughout  
the insurance industry and upheld throughout the courts. For 
example, in Rick Franklin Corp. v. State ex rel. Depot of Transp.,  
(Or. App. Ct. 2006), it was determined that this subject language 
was unambiguous and evidenced an intent by the insurer to have 
the endorsement in question apply to all coverage under  
the policy. More recently, in CBX Res., LLC v. Ace Am. Ins. Co.,  
(W.D. Tex. 2017), the court again found that this same standard 
language unambiguously operated to prevent the subject 
endorsement from changing other parts of the subject policy.

Of course, the key question that any court, insurance practitioner or 
underwriter needs to resolve to determine if an ambiguity exists is 
not the age or frequency of use of any policy language, but rather 
whether such language can be read together with the rest of the 
policy and related endorsements to provide, limit and/or exclude 
coverage.

While different courts use different standards, as a general rule in 
construing the language of an insurance policy, courts determine its 
purpose and effect and the apparent intent of the parties by reading 
the policy as whole. The policy terms will be deemed ambiguous 
and interpreted in favor of the insured only if, after reading the 
policy and all such endorsements, there is a reasonable basis for 
difference of opinion as to the meaning of the policy, as displayed in 
MIC Gen. Ins. Co. v. Allen, (2d Cir. 2017) and Mid-Continent Cas. Co. v. 
Bay Rock Operating Co. (5th Cir. 2010).

Clearly, the language “ALL OTHER TERMS AND CONDITIONS OF THE 
POLICY REMAIN UNCHANGED” is form boilerplate language and — 
on its own — should not render a policy or policy provision ambiguous. 
It has been examined (and ignored) enough times through the courts 
for nearly a century for insurers and insureds to be able to rely on 
such language to have its desired effect. However, the decision and 
appeal in Kinsale serves as a reminder that even boilerplate form 
language may be subject to scrutiny when analyzed in conjunction 
with specific policy terms and particular facts of the claim.

Michael L. Zigelman is a regular contributing columnist on corporate 
and professional liability insurance for Reuters Legal News and 
Westlaw Today.

About the authors

Michael L. Zigelman (L) is co-managing partner of the New York City 
office of Kaufman Dolowich and chair of its general liability coverage 
practice group. He concentrates his practice on all aspects of insurance 
coverage — including directors’ and officers’ liability, professional 
liability, ERISA/fiduciary-related claims, commercial general liability 
(CGL), admiralty and maritime, toxic/mass tort and environmental 
coverage. He can be reached at mzigelman@kaufmandolowich.com.  
Eric Stern (C) is a partner in the firm’s Woodbury, N.Y., office, and 

represents clients in all aspects of insurance litigation, and has experience litigating cases at both the trial and appellate levels, over 
many types of insurance including D&O, professional, commercial general, uninsured/underinsured motorist and homeowners liability. 
He can be reached at estern@kaufmandolowich.com. Chris Weiss (R) is vice president of product development for Coaction Specialty 
Insurance Group, which is a specialty property and casualty insurance company headquartered in Morristown, N.J. He has served as both 
outside and in-house counsel for a number of different insurance companies, and has worked on a variety of general commercial and 
specialty insurance products.

© 2024 Thomson Reuters. This publication was created to provide you with accurate and authoritative information concerning the subject matter covered, however it may not necessarily have been prepared by persons licensed to practice 
law in a particular jurisdiction. The publisher is not engaged in rendering legal or other professional advice, and this publication is not a substitute for the advice of an attorney. If you require legal or other expert advice, you should seek the 
services of a competent attorney or other professional. For subscription information, please visit legalsolutions.thomsonreuters.com.

This article was first published on Reuters Legal News and Westlaw Today on March 14, 2024.


