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IT’S A PRIVILEGE, NOT A RIGHT

The Crime-Fraud Exception to the Attorney Client Privilege

Introduction

On February 18, 2011, Mark Arthur Ciavarella Jr. was
found guilty of racketeering by a federal jury.' Ciavarel-
la was involved in a scheme known as “Kids for Cash”
and was sentenced to 28 years is federal prison.?2 On
June 27, 2011, Rod Blagojevich was found guilty of 17
federal charges related to corruption and spent almost
eight years in prison. On May 11, 2009, Marc Stuart
Dreier pled guilty to eight charges of fraud in feder-
al court.® Dreier’s Ponzi scheme included an attempt
to sell more than $950 million in fictitious promissory
notes and he was subsequently sentenced to 20 years
in federal prison. On July 14, 2022, Alex Murdaugh
was indited by a grand jury in the murder of his wife
and son.* Murdaugh had been, and continues to be,
under investigation for financial crimes in the millions of
dollars at the time of the murder. On January 27, 2010,
Scott W. Rothstein pled guilty to five federal counts.®
Rothstein ran a $1.2 billion Ponzi Scheme and was
subsequently sentenced to 50 years in federal prison.
OnAugust 21, 2018, Michael Cohen pled guilty to eight
federal counts including tax fraud and bank fraud.® Co-
hen was sentenced to three years in federal prison.

The individuals that committed these egregious frauds
were not people that were living on the edge of soci-
ety. Their shared profession granted them a veneer of
respectability that they fully exploited. All these individ-
uals were at one time or another well-known attorneys.
Many would have argued that they would be the last
people that would ever commit any type of fraud. Per-
haps that was the very thing that allowed these frauds
to remain undetected for so long because no person,
or group of people, is completely above reproach.

These individuals used their position as attorneys,
and in the case of Ciavarella, as a Pennsylvania State

Court judge, to commit egregious frauds. Ciavarella
used his seat on the bench to illegally sentence chil-
dren accused of mild infractions to be incarcerated in a
private prison in which he had a financial stake.” Drier
used his position as a New York attorney to convince
unsuspecting investors that the Ponzi scheme he was
involved in was legally sound.® Drier was also able to
perpetuate his scheme for years because his fraudu-
lent promissory notes were allegedly issued by Solow
Realty, an actual client of Drier.® Drier even dipped into
his firm’s escrow account to prop up his Ponzi scheme
when it initially started unraveling.’® Murdaugh was a
South Carolina attorney who is alleged to have stolen
millions in death settlement funds from the estate of
his late housekeeper after concocting a lawsuit with
the housekeeper’s family to sue himself for the house-
keeper’s death.!

As personal counsel to a sitting United States Presi-
dent, Cohen was one of the most widely recognized
and well-publicized lawyers in recent history. It became
widely known that Cohen lied under oath, committed
tax fraud, and made illegal hush money payments, all
while ostensibly acting as a lawyer on behalf of his
client. Cohen’s actions are reminiscent of another
lawyer who committed crimes and assisted another
former president in a cover-up. John Newton Mitchell
was the 67th Attorney General of the United States
under Richard M. Nixon but was eventually sentenced
to prison for the multiple crimes he committed for Nix-
on during Watergate.

Closer to home, Rothstein’s Ponzi scheme was run
out of a law office in Fort Lauderdale. Not only was
Rothstein’s $1.2 billion scheme one of the largest
frauds ever perpetrated, but it is also perhaps the
most egregious as it was predicated entirely on Roth-
stein’s profession as an attorney. Rothstein, who had
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been given an AV Preeminent peer review rating by
Martindale-Hubble,? would claim to investors that his
firm had settled sex discrimination cases for millions
of dollars but that the settlement payout would be over
time and his clients needed the money now. Rothstein
offered potential investors the opportunity to buy the
bogus settlements for a lump sum payment far less
than the total settlement amount. Rothstein used his
status as a lawyer and his knowledge of the legal sys-
tem to dupe investors and perpetuate a scheme that
only a lawyer could have concocted or executed.

While these lawyers committed these crimes and
frauds mostly for personal pecuniary gain, lawyer mis-
conduct is not limited to private lawyers. Prosecutors
are routinely accused of misconduct that result in in-
nocent people being jailed, sometimes for decades at
a time.” The Death Penalty Information Center has
found that a sizable portion of all death sentences that
have been imposed since 1972 have been overturned
because of prosecutorial misconduct. Not only can
prosecutorial misconduct result in injustices being per-
petuated and erode confidence in the justice system,
but it can also take a financial toll on communities and
taxpayers when the wrongly convicted invariably file
suit. 4

There have also been many instances of lawyers
committing frauds and other unsavory acts that have
not resulted in criminal prosecution but have spawned
civil lawsuits. One recent example is of a lawsuit that
was filed against a law firm that was involved with
debt-counseling companies.”® In that scheme, the
lawyers and the debt relief companies would work
together to force their clients, student loan debtors,
into default and then file what essentially amounted
to bogus TCPA'™ lawsuits against the loan providers
without the knowledge or consent of the student loan
debtors.”” A lawsuit, Navient Solutions, LLC, v. Law
Office of Jeffrey Lohman, P.C. (“Navient Lawsuit”),
was eventually filed in 2019 against the lawyers and
the debt relief company that resulted in a jury verdict

of over $1 million in favor of the plaintiffs. In anoth-
er civil case, lawyers were accused of working with
their clients to obtain false chest x-rays as part of a
scheme to get favorable settlements in asbestos lit-
igation (“Asbestos Lawsuit”).”® In yet another case
involving malfeasance on part of both a judge and a
lawyer, a lawyer filed a frivolous lawsuit as part of a
scheme to shield his client from creditors. The lawyer
then bribed the judge overseeing the lawsuit by buying
up a mortgage that the judge was personally liable for
and making payments on that mortgage to influence
the judge’s rulings."

During both the Navient Lawsuit and Asbestos Law-
suit, and during other civil and criminal lawsuits involv-
ing lawyer led or aided fraud, the lawyers attempted
to thwart discovery or investigation into their wrongdo-
ings by withholding documents and testimony on the
basis of the attorney-client privilege. Specifically, the
attorneys in the Navient Lawsuit attempted to shield
their communications with the student loan debtors
from discovery on the basis of the attorney-client priv-
ilege.?° Similarly, the lawyers in the Asbestos Lawsuit
attempted to shield their communications regarding
the fraudulent x-rays from discovery by relying on the
attorney-client privilege.?'
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Attorney-Client Privilege and the Crime-Fraud
Exception

An attorney’s communication with their client is gener-
ally protected by the attorney-client privilege. It is one
the oldest and most well-recognized privileges in the
law. Originating from English Common Law as early
as the 16™ century, it was explicitly recognized by the
United States Supreme Court in the early 19" century
and has since been codified in most jurisdiction in the
United States.? The idea behind the law is to encour-
age full disclosure by clients to their lawyer without
fear that the information will be revealed to others so
that clients receive the best legal advice possible.??

Almost as soon as this right was established, it was
abused by persons that wished to use their attorneys
to commit frauds and crimes and use the privilege as
a shield against disclosure. The potential for abuse of
the attorney-client privilege was especially highlighted
in the matter of Annesley v. Earl of Anglesea, 17 How.
St. Trials 1139 (1743). The plaintiff Annesley claimed
that he was the son of one Arthur Baron Altham and
the heir to one of the largest estates in England. The
estate was now occupied by Altham’s brother who
became the Earl after Altham died. The Earl was ac-
cused of plotting to kidnap Annesley, his orphaned
nephew, and indenturing him to service in the West
Indies for thirteen years to make sure that Annesley
would not inherit his father’s estate. When Annesley
was finally able to make it back to England, the Earl
used to his attorney to bring false murder charges
against Annesley. When Annesley was finally able to
bring suit against the Earl, the Earl attempted to use
the attorney-client privilege to prevent any examina-
tion of his attorney regarding the Earl’s plotting. The
English Courts held that given what was alleged by
Annesley, the Earl could not claim privilege in refusing
to allow the court to consider his attorney’s testimony.
It was this ruling that allowed Annesley to prevail in his
lawsuit and regain his inheritance.? It was also this
ruling that ultimately formed the genesis of the crime-

fraud exception to the attorney-client privilege.?®

In essence, the crime-fraud exception to the attor-
ney-client privilege provides that otherwise privi-
leged attorney-client communications are not pro-
tected from disclosure if they were made for the
purpose of committing or furthering a crime or a
fraud.?® The courts in both the Navient Lawsuit and
the Asbestos Lawsuit used the crime-fraud excep-
tion to the attorney-client privilege to compel the
discovery sought by the parties alleging the fraud.

Importance of the Crime-Fraud Exception

Given the wide prevalence of attorney misconduct,
both on their own behalf and on behalf of their clients,
and clear legal authority recognizing this practicing,
the justice system should not brush aside or take
lightly claims of fraud committed by attorneys.?” In-
stead, the justice system should be highly sensitive to
such claims and should vigorously engage with these
claims so that they can be adjudicated on the mer-
its. In fact, “search for the truth, weigh[s] heavily in
favor of denying the privilege” in circumstances where
the crime-fraud exception is applicable.?® The circum-
stances do not all need to involve billion-dollar Ponzi
Schemes like Rothstein’s or need to be repugnant as
a judge accepting bribes to send children to jail or oth-
erwise result in a front-page news article.

There are over 1.3 million attorneys in the United
States?® and to assume that no one in a population
so large could commit fraud is a rather naive notion®,
especially considering the glaring examples to the
contrary. The mere fact that someone passed a per-
functory character and fitness evaluation as part of the
process of being admitted to a bar does not mean that
that person should be given the benefit of the doubt
not afforded to the general public. As such, Courts
have a duty to treat allegations against an attorney
just as they would allegations against a non-attorney.
While state bar organizations have become much
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better disciplining attorneys for committing crimes or
perpetrating frauds®!, the Courts cannot forego their
duties and responsibilities as independent arbiters
of justice when claims are raised against attorneys.
In fact, while state bar organizations can initiate their
own proceedings against an attorney for conduct that
is deemed fraudulent or criminal, state bar organiza-
tions often do not take disciplinary action until after
a conviction or guilty plea.*? It could also be argued
that a self-regulating profession such as ours should
give greater credence to claims of fraud committed by
an attorney to forestall any claims of favoritism or lax
oversight.*

Courts are sometimes reluctant to invade the attor-
ney-client privilege®* on the basis of the crime-fraud
exception but the law does not support any such reluc-
tance. When it is alleged that a fraud has been com-
mitted, either by an attorney or by a lay person after
consultation with an attorney, the Courts should not
unduly shield the attorneys.

As the Annesley case shows, the crime-fraud excep-
tion to the attorney-client privilege was put in place
specifically so that the privilege could not be used to
shield bad acts. At its most basic level, the crime-fraud
exception states that if a person communicates with an
attorney regarding the commission of a future crime or
fraud, then that conversation discoverable and admis-
sible in court just as if the person had communicated
with a non-attorney.* The crime-fraud exception also
applies when it is the attorney alone that purportedly
committed the crime or fraud.3®

Application of the Crime-Fraud Exception in Civil
Litigation

Civil litigators are often stymied in their discovery re-
quests by claims of attorney-client privilege, especial-
ly when one of the defendants is an attorney.®’3® In
many cases, especially in the context of commercial
litigation, it can easily be established that there was a
communication with an attorney and then the fraud or

other wrong act was committed. For example, there
was no dispute in the Navient case that the attorneys
communicated with the student loan debtors.*® Simi-
larly, the plaintiffs in the Asbestos Lawsuit were seek-
ing correspondences and communications between
the lawyers alleged to have participated in the fraud
and their clients.*® The communications with the at-
torney can be critical to show knowledge or intent or
for impeachment purposes.*’ Rather than being dis-
mayed that such information will never see the light of
day, litigators should not lose sight of the fact that the
attorney-client privilege can be overcome.

Notwithstanding the fact that not all claims of attor-
ney-client privilege are valid and can be overcome on
their face once tested, even a validly asserted attor-
ney-client privilege can be overcome through the ap-
plication of the crime-fraud exception.*?

In evaluating a request to invade the attorney-client
privilege on the basis of the crime-fraud exception,
Courts are not permitted to give any deference to up-
holding the privilege.** Instead, courts must address
each request head-on and evaluate it on the merits.

The party seeking to invade the privilege must first
make a prima facie case showing that the adverse
party was engaged in criminal or fraudulent conduct
when it sought the advice of counsel, was planning
on such conduct when advice of counsel was sought,
or that the party committed a crime or fraud after re-
ceiving counsel’s advice.** While the initial burden is
placed on the party seeking to invade the privilege, a
prima facie showing is one of the lowest burdens rec-
ognized in the law as it requires but a simple proffer.
Thus, the simple showing that a crime or fraud was
committed after a person consulted with an attorney
may be enough, under certain circumstances, to make
the prima facie showing to overcome the attorney-cli-
ent privilege.

Once the prima facie showing has been made, the
burden shifts to the party asserting the privilege to
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show, by a preponderance of the evidence, that there
is a reasonable explanation for the party’s conduct.*®
This burden on the party asserting the privilege, pre-
ponderance of the evidence, is higher*’ than the bur-
den on the party seeking to invade the privilege, prima
facie case. The parties, and the Court, should keep
this in mind when evaluating requests to invade the at-
torney-client privilege. It should also be noted that the
assertion of attorney-client privilege in the corporate
context is generally subject to an even higher level of
scrutiny so the burden on a corporate party asserting
the privilege may be even higher than preponderance
of the evidence.*®

This process was followed by the United States Dis-
trict Court for the Southern District of Florida in a fed-
eral securities law class action lawsuit brought by
plaintiffs that had purchased stock but alleged that the
company concealed and misrepresented facts relat-
ed to the company’s potential liabilities from potential
products liability lawsuits regarding a product.*® In that
case, the plaintiffs sought discovery of documents that
were claimed to be privileged, arguing in part that the
crime-fraud exception vitiated such privilege. After the
plaintiff made prima facie showing of fraud, the Dis-
trict Court found that burden then shifted to the defen-

Conclusion

dants to overcome that showing by preponderance of
the evidence. The District Court ultimately held that
the defendants were unable to make such a showing
and ordered a production of the documents sought to
be withheld, demonstrating once again that that this
evidentiary tool is applicable to all types of fraud, not
just frauds that are especially egregious or otherwise
newsworthy.

In the US legal system, the Courts not only serve as neutral arbiters of justice but are also instrumental in main-
taining the integrity of the legal profession and in regulating lawyers. Courts are required to protect society at
large from unscrupulous lawyers by ensuring that lawyers do not use their background to perpetrate crimes
and frauds. The Crime-Fraud exception is a powerful tool in ensuring that the crimes and frauds committed by
unscrupulous lawyers are not hidden behind the shield of the Attorney-Client privilege. Courts must apply the
exception without hesitation when a proper showing has been made by the party seeking discovery so that all
claims of crimes or fraud involving attorneys are adjudicated on the merits. Failure to do so perpetuates injustice

and erodes the public’s trust in the legal system.
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