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Contractors and subcontractors are often reluctant to have their
the |l egal fees. Often their construction contracts and subcontr ac
the |l aw which should be addressed in those agreements. More to t|
agreements including identifying critical |l anguage before the col
subcontractor from hidden surprises down the road that will <cost
attorney’ s f S . Not abl vy, New York State’s | aw on the withhol ding¢
be edited ac rdingly.

Ret ainage is an amount of money withheld by an owner from a cont.
payment requisition until generally substantial or final compl eti
mont h, the owner (or contractor) was allowed to withhold five hui
reached substantial completion - that is the punch | ist phase of
to hold money back to ensure that your company would compl ete the
the extent your company receives more of it on a monthly basis r:
Using the above example, the contractor wil/l have $250 per month
of the project.

However, on November 17, 2023, Senate Bill S3539/ Assembly Bill 4:
retainage that can be held on private construction projects in tI
payment on those projects.

The new ill amends N.Y. General Business Law Section 756-c¢c so t|
from a contractor or subcontractor on a construction project equ:
construction projects where the total valwue of the entire project
In addition to the 5% cap, the | ower-tier subcontracts are | i mit e
contract is |l ower than 5%. Previously, project owners, contractol
retainage on downstream parties. So, if the owner only withhol ds
maxi mum retainage cap.

The new bill also amends N.Y. General Business Law Section 756-a
contractor reaches substanti al compl etion (as substantial compl et
contract - generally when the project can be utilized and occupi ¢
and subcontractors often had to wait until they completed all <col
invoice could be submitted.

Owners and contractors may argue that the new |l aw will affect t hi
project ince they will be holding |l ess money. However, a better

al i ke. Th

¢}

5% retainage | imit should provide increased cash flow



opportunity to submit final invoices at substantial completion i

subcontractors are paid. Because this obligation may now be tri gt
may be the earlier resolution of punch-1list and warranty work an:i
compl eted project sooner, and contractors and subcontractors may
Note that this | aw is very new and there are some wrinkles that \
ongoing construction projects where the contract was executed un:«
or after November 17, 2023 would be subject to the new | aw. Mor e (
with their existing |lending requirements which fund the project,
maxi mum withholding. Time will tell

Contractors or subcontractors are advised to review their contr a:
new retainage | aw, and other | aws and contract requirements that
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