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U.S. Department of Labor | ssues Propose
2026

The United States Department of Labor’' prWepgpe ealrhd tH caworu | @i wriesvii ssne  rhe
determine whether a worker is an employee or an independent cont:i
significant implications for worker <c¢classification, employer c¢omj
arrangement s.

Overview of the Proposal

The new rule asserts a test resembling the 2021 rule (which was 1
“opportunity for profit or |l oss” when determining classification.
test without assigning predetermined weight to any factor, focusi
contractual terms. I f finalized, the Department’s proposal would
effect during the rulemaking process unless and wuntil a final rul

The new standard would apply not only under the Fair Labor Stand:

and the Migrant and Seasonal Agricultural Worker Protection Act |
The U.S. DOL states that its goal is to “clarify” the worker cl a:
test with |l ongstanding Supreme Court and federal appell ate precect
that its current regulations do not reflect a single standard apj|

Key Features of the New Test

The proposed rule would | argely return to the 2021 framework und:¢
examples, including:

e Purposeprovisions: 8 795. 100 explains the intent of part 795; 8§ 795.105
under the FLSA.

e Economicrealitytest: 8§ 795. 105(b) reiterates that the distinguishing que

empl oyer (employee) or in business for themselves (independent
e Corefactors: 8§ 795.105(c) emphasizes two primary factors that carry
factor totality-of-the-circumstances test. These two core fact

1 .Natureanddegreeofcontrol over the work, including scheduling, supervi s

exercised through contractual or technology-based means.


https://kdvlaw.us9.list-manage.com/track/click?u=1fff18ab809253002f041990c&id=a2e7f7096d&e=b08f49d278

2 .Opportunity for profitorloss based on initiative and/or investment such asc
investments, hire helpers, or otherwise influence profit out
o Additionalfactors: § 795.105(d) I|lists three secondary guideposts—the ski
the work is part of an integrated unit of production. I'n all c
than contractual terms or theoretical possibilities. These sec
above,
In explaining the proposal, the U.S. DOL criticized the 2024 rul
in its balancing test. The Department also expressed concern that
contracting than the | aw requires.
Application Beyond the FLSA
The new framework would extend to the FMLA and MSPA for purposes
which incorporate the FLSA's definition of “employ.” Consequent|l
woul d govern its enforcement determinations affecting:
eMi ni mum wage and overtime obligations (FLSA)
elLeave eligibility and entitlements (FMLA)
eProtections for migrant and seasonal agricultural workers (MSP
Whil e the proposal seeks to align regulatory guidance with feder:
the economic-reality test in private I|itigation, and variation i1
|l mportantly, the proposed rule would not alter worker classificat
administered by the Internal Revenue Service, each of which oper:
Practical Implications for Employers
Empl oyers relying on independent contractors, gig workers, or ot/
scrutiny and consider reviewing current classification practices.
e Assesscontrol: Revi ew scheduling, supervision, exclusivity restrictio
control
e Evaluate economicindependence: Det er mi ne whet her contractors genuinely bear t
investment, or business expansion opportunities.
e Align documentationand practice: Ensure that written contracts reflect the act.
e Consider crossi®statute exposure: Recogni ze that misclassification could simultar
violations and potential state | aw and tax exposur e.

Next Steps



The proposed rule is open for public comment wuntil April 28, 202¢
contractor models should closely monitor developments and consi d:¢
regul at)i.ons. gov
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