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The U.S. Department of Justice’s (DOJ) Office of Legal Counsel (OLC) recently issued a formal opinion concluding that the Equal
Employment Opportunity Commission’s (EEOC) existing interpretation of disparate-impact liability under Title VII is unconstitutional.
According to the OLC, the EEOC’s current guidance allows liability to rest solely on statistical disparities without a sufficient analysis into
whether the challenged practice  involved intentional discrimination. Thus, the EEOC’s Title VII guidelines may be counterproductive
because they may pressure employers to engage in race-based decision-making to simply avoid statistical disparities.

As summarized below, the opinion marks a significant development in the ongoing debate over disparate-impact liability and may affect
how employers evaluate hiring, promotion, and other personnel decisions.

Key Takeaways from the OLC Opinion

The OLC’s opinion sets out the following views regarding disparate-impact liability:

Employers should not face liability based on statistical disparities alone where a facially neutral practice does not reflect a
significant likelihood of intentional discrimination.

Employers should be permitted to justify challenged practices by demonstrating that they are job-related and reasonably serve
a valid business purpose.

Employers should not be subject to liability under a disparate-impact theory unless there is a causal link between a specific
employment practice and the alleged disparity.

It should be presumed that neutral workplace requirements and selection procedures are job-related.  This would include
background checks, aptitude tests, knowledge-based assessments, SAT scores, and high-school graduation requirements. 
According to the OLC, only irrational or arbitrary practices that lack plausible connection to business necessity should give rise
to disparate-impact liability.

The OLC’s Suggestions To Narrow Disparate-Impact Liability

The opinion argues that plaintiffs should be required to satisfy a more rigorous standard to establish a disparate impact claim.

Specifically, a claimant must:

Identify the particular employment practice responsible for the alleged disparity, rather than relying on generalized statistical
imbalances.

Demonstrate that the identified practice directly caused the unequal outcomes.

Propose a viable and equally effective alternative practice that would serve the employer's legitimate needs, while producing
less of a disparate impact.

A court’s application of this new standard could significantly impact the viability of disparate-impact claims because individuals would

be more challenged to establish causation and must advance a less discriminatory alternative.

Practical Implications for Employers

It is important to note that the OLC opinion does not amend or rescind Title VII, federal/state law, or the EEOC’s guidelines. While

courts currently remain bound by existing law and precedent, it is possible that courts will adopt the OLC’s reasoning if faced with a
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constitutional challenge to the current Title VII framework. Furthermore, recent actions by the EEOC and DOJ—including the EEOC's

adoption of a new “National Enforcement Plan” prioritizing “intentional discrimination”—suggests a significant shift in federal

enforcement priorities. In light of these developments, employers should consider the following:

Review current criteria pertaining to hiring, promotion, and other personnel decisions to ensure they are job-related and tied to
legitimate business objectives.

Maintain documentation supporting the business rationale for selection tools and evaluation metrics.

Monitor developments closely, as this opinion may influence existing policies, employment decisions, and litigation strategies for
ongoing cases.

Consulting with legal counsel before implementing hiring criteria or screening procedures.

Looking Ahead

Although the OLC opinion signals a potential shift in federal enforcement priorities, employers should continue to monitor

developments from the EEOC, DOJ, and the courts. Until further legal or regulatory changes occur, employers should ensure that

hiring, promotion, and other employment practices remain job-related, supported by legitimate business needs, and consistently

applied.
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