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WHAT IS PAGA?
California’s Labor Code Private Attorneys General Act (PAGA) 
authorizes aggrieved employees to file lawsuits to recover civil 
penalties on behalf of themselves and other employees, and the 
State of California for Labor Code violations. Typical claims are 
that employees are not paid wages in a timely fashion for all hours 
worked, and not provided with legally compliant meal and rest 
breaks, among other wage claims. PAGA actions are brought as 
collective actions, so an employee files suit on behalf of all simi-
larly situated employees. PAGA actions are very concerning for 
employers because unlike class actions, which can be barred by 
having employees sign arbitration agreements with class action 
waiver provisions, presently PAGA actions cannot not be waived 
by way of an arbitration agreement. However, the SCOTUS deci-
sion in Moriana v. Viking River Cruises, Inc. may change that rule.  

WHAT HAPPENED IN VIKING? 
In the case, Viking moved to compel arbitration, pointing to Mori-
ana’s employment agreement, which contained a provision agree-
ing to resolve all future employment-related disputes with Viking 
via mutual arbitration. Further, the provision specifically stated 
that, in arbitration, the parties would use individualized rather 
than class, collective, representative or private attorney general 
action procedures. The trial court denied the motion, holding that 
Moriana’s “representative PAGA claims cannot be compelled to 
arbitration under California law.” The California Court of Appeal 
affirmed, relying on the California Supreme Court’s 2014 ruling in 
Iskanian v. CLS Transportation Los Angeles, LLC, which held that 

the right to bring a PAGA action cannot be waived prospectively, 
even if the parties agreed to waive collective actions in a mutual 
arbitration agreement. 

WHY ARE PAGA CLAIMS EXCLUDED FROM  
ARBITRATION IN CALIFORNIA? 
The FAA requires courts to “rigorously enforce arbitration agree-
ments according to their terms, including terms that specify with 
whom the parties choose to arbitrate their disputes, and the rules 
under which that arbitration will be conducted,” and it preempts 
state-law rules that would interfere with such enforcement. 

In prior cases, SCOTUS has held that when parties agree to 
resolve their disputes by individualized arbitration, those agree-
ments are fully enforceable under the FAA. While California courts 
generally follow these rulings, when an employee to a mutual arbi-
tration agreement tries to assert class-action claims under PAGA, 
California courts refuse to enforce an agreement to waive collec-
tive action PAGA claims.

If SCOTUS agrees that the FAA requires parties to enforce 
mutual arbitration agreement terms, those employees who signed 
an enforceable arbitration agreements to waive collective actions 
could no longer bring a collective PAGA action in state court. 

TAKEAWAYS FOR RISK MANAGERS
More PAGA claims are filed in California than almost any other 
type of employment claim. They are easy for plaintiff attorneys to 
prove because if there is even one day that an employee did not get 
a proper break, the attorney can extrapolate violations. Employ-
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ers should immediately begin reviewing their current arbitration 
agreements to see if there is any language that specifically excludes 
PAGA actions. Arguably, that language should be taken out and 
new mutual arbitration agreements distributed. Because PAGA 
actions have been excluded from arbitration in California, most 
employment arbitration agreements have language specifying that 
PAGA claims are the only exception to a class action waiver and 
can be brought in court. Even if the SCOTUS does not rule that 
PAGA claims should be arbitrated, there is no harm in risk manag-
ers removing the PAGA exclusion from arbitration agreements.

Risk managers should also spend time reviewing current wage 
and hour policies, such as the timekeeping policies, overtime poli-
cies, meal and rest break policies and any meal or rest break waivers 
being used. There must be language in the meal break waivers that 
clearly allow an employee to revoke the waiver and employers must 
ensure that if an employee is waiving a second meal break that the 
employee received a legally compliant first meal break. Rest breaks 
should not be prohibited and employees must be allowed to leave 
the worksite to take a paid rest break. 

PAGA claims are incredibly expensive to resolve, even if most 
of a companies’ wage and hour policies are generally compliant. 
PAGA permits employees to seek a “default” penalty of up to $100 
for each employee per pay period for an initial violation and up to 
$200 for each employee per pay period for a subsequent violation. 
That adds up incredibly fast. Where there is liability, settlements 
even for a class size between 30 to 80 employees are typically in 
the mid- to high-six figures.   

Having compliant wage and hour policies is not enough to avoid 
PAGA claims. Risk managers should schedule routine training of 
its supervisors and managers to ensure that breaks are taken in a 
timely fashion, last for a full 30 minutes and are duty free. Employ-
ees need to be trained to report to their managers if they do not 
receive a legally compliant break so that they can be paid a meal 
or rest break premium. Managers need to know why a company’s 
timekeeping and breaks policies are so important to adhere to. 
Strengthening communication between the employees and their 
supervisors and with human resources is vital. Employees know-
ingly not following a company’s wage and hour policies need to be 
disciplined and potentially terminated for repeated and intentional 

refusal to comply with time and break policies. Managers who 
refuse to enforce a company’s policies should also be disciplined 
or potentially terminated.   

Employers should be aware that requiring employees to execute 
revised arbitration agreements or else, may be problematic. Cali-
fornia recently enacted a law that prohibits employers from forc-
ing employees to sign arbitration agreements. This law is currently 
being challenged, but employers should first consult with legal 
counsel before revising arbitration agreements to take out PAGA 
exclusionary language. 

If the SCOTUS says that PAGA claims can be arbitrated that 
means an employee can only seek statutory PAGA penalties for 
himself. Risk managers should consult with employment counsel 
as savvy plaintiff attorneys may seek to file demands for arbitration 
if they can no longer bring collective PAGA actions. The best way 
to prevent these claims is to implement the following:

	■ Ensure wage and hour policies are legally compliant.
	■ Ensure employees are given the policies in a language they 

understand and receive routine training on these policies.
	■ Ensure managers receive training on the wage and hour  

policies and uniformly enforce the policies. 
	■ Ensure that someone is charged with routinely reviewing 

time records to ensure that if breaks are not a full 30-minutes 
that a meal break penalty is paid.  

	■ Ensure that managers inform HR/accounting if they know 
that an employee was asked to work during his or her break, 
so a timely penalty can be paid. 

	■ If meal and rest break penalties are stacking up, identify  
the problem and fix it, which could include discipline  
or termination. 

	■ Check mutual arbitration agreements to ensure that any 
PAGA exclusion language is taken out. 

	■ Look into obtaining employers practices liability insurance, 
which may not cover the actual settlement or indemnity  
for the claims but can cover attorneys’ fees and costs to 
defend a PAGA lawsuit. 

Allyson K. Thompson is a partner at Kaufman, Dolowich & Voluck LLP. 
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